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IN THE DISTRICT COttHT OT THB UNITED STATES OF AKERICA, IN

»KB rCR THI; STSTP.TOT 0? N'eVA)-;A.

imiTED STATES OF AMERICA,

PlaiBtl-ff,

vs.

NAUCBR RIVBR IRRICATIOK DISTSXCT,
a corporation, et &1,

DflfendantB. (

UBMORANDUli OF 'AALBiR RXWB IBRIOATION DISTRIOT AM)
'OnTO-WJSKUUffl'S-JN AMSWER TO "BRIETON EXOZFITOHS
TO TBB KASTHR'S.lINIiIKCIS. SONOLUeiONS ANO TROFVSSS
BEBHBTrTaBC BM>LJiI(n*lCT TnSOroiI ITSTETTOEH!
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Furauant to tlie auttiori-fcy oonferrad upon hlu in his ap-

polntnent, the llaater in •fche aboTe-antitled oaae tiled 111* reportj

yropcscii tirifi'az" nf ^"''t! oonclualona of law and. deof on

Dee«aber SO, 193£.

The plaintiff, United Stataa of Aarrlo&i •nd ntnrel

iefendaata filed axoeptiona to the MttBter'* rtport, propord

yindlngB of fact, oonolueionB of law and propofl doorf, within

tha tin* Hrd by Bquity Rula 66, whioh raada •a followt

"Tt; S2;*?". '•* """I »« hle racort !• ready,
shall rtturn the aane into th« cleric'a orfl.oe
and the dey o; the return ahall b* •nfrad by
ttr clerk In the Equity Booket. The partif •b»ll
hava tmnty day fran the tin* of tht filing of
th* raport to fil* •aaaptiona thtreto, and if no
exo«ptlon» are within that period filtd by •ith*r
party, th* rtport •ball •taad ooBflrned. If ex-
ceptioM art flltd, they thall •tand for hearing
tiefnrm the aourt, it thus In ••••Ion, or, it not,
nt the a»xt •Ittlng a«ia tUByuii.ui-lui' ui^cu;".-
n«nt or oth*rwi«»."
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ZioBptlona mre filed by the plaintiff, Unlfa Stafe i

of Anerloa, wltbin the tl.ne allawad by the foreBOtng rul* and ^

thsraafter the plaintiff duly filad its brleT In aupport ot aaU ;

exoeptione by and tteough its attorney, Bthelbert Ward ant

Cole L. Harwoot. ThereaTt»r, an oral argunant WBB had at i

Caraon City, ooverice the aioBption* ot tlie plaintiff BB wll

ae tha exoeptiona of all dBfandanta and tha matter wna duly |

Buuiult6i to ths court for issislos. Aft.er oonaldBrlna, th* I

court recierBd Ite deolBion Bni opinion on Tune 6, 19SB, anil I

tiled tbe aame with tha olerk of the atioTt"entltle4 ocurt on ]

JUBt 7, 183B. All Of tba «xo«ptioB8 rUed by U»u pluiutitf

as well as the excepti.ons flltd by all of th» defandaate mra !

diBpoaed of and ruled upon by tbn court. In th« opi.nlon anA

daoision the oourt entered an ordar, refarrlHg the matter baok |
t

to the Katfr to ttke Bvidsaot ani hear oounael for tha pur-

po«e of aBtermlnl.ng what rlghta, tbalr quantity ant priority,

it any, thn Sierra IPaolfl.o Power Oonpany ie entitlad to haT* \

iaoreaa to it. T&e order of the oourt, wUoh apptam on tlr

laat two pages of the opinion and daoialoa, readi em follawi |

"It tollowa from what has been aaii that th*
Sieyra'dompany ha* not a riparian ur for the la-
pounding or Btorage of aater for power P"P?—?>
»nd Itfi ffnyer fnr .ludBniBnt ani dacree oonfinaing
auoh righte'nuet be deniad. CoubtlBsa &pgr«olannB
tbe-4iftioultleB of the situation afcunB*! for tha
StMra'bonpany, in oral argunenii, statBi that hB
leoognlrd'thai the propo'si diTarBlon and •1
'nunt b» a reaaonable oir whioh nuBt aot_iBtaTt»ra
with the ua« of a lowar appFopriRtor.'. But^wa^arB
not~liere ooDoernea-<fi.tt> wiat 6aa be»a dBBorllied^&B
7th*-UM of-iha hydraulic effact of tba Btrean for
tht'geniration'of' eiaotrio ourroat..' .?I').oh_h",baBn
haia°to't8'»'i»giti™f exToine °r_^e.rl-Paria°
right." U«&tonB~6t.o. T, Rtilanas, lB6_Cal>

r, 'flrnnt, Waiern Power Oo.,
E09~0»l.'EOt, 818. mit Sl«rra ponpany iB^enandl.n^
3ontliraatlOB'oT-ita olaiaed rlghtB'&B'a riparian owr
to dlvyt ana iBpounl water for powr pyrpOBea,
i. Iniibite<i~by-law.- All of tt»',"ttt.e^l^?^x.l;TBr.
haTina'bien'lfietoforB appropriaUA BBd_Put.^teBe~
fioiai UBtB, wliatwr rigtita to tlie mt«PB
VMt'traikir; rttther'a* :rtparl»n^o^&pprosrl;Btor^
i*U iioapany niy now haT* or htreafttT awrt, 1.1
""l^:^+.~«'i"»Trlidi<." are •ubjeot and •ubordl.naf
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to the prior rights of the lower appropriatcffa, who
are entitled to protootlon againet iaterferenoe,
obstruction and diminution of the natural Beasonal
Btrean flow.

"Mention baa been made herein of 350 or 400
acresaf land, owntd by the Sj.«rra Company, whioti
It is said has baen l.rrigated einoe 1901, und of
which there has been no detemla&tion aa to priority
or<untilty. The case will be referred to the MaBte?
to take evldcaoe and haaT ooun»»l for the purpoee of
detBrmlalng vAat rlghtB, their quantity and priority,
if any, said oonpany haa In <<h< preuifB. Said ooa-
?cn7 227 !">T'' +'W'r+'7 rtaya from daf hwot. If •o
advised in which to offer the necasBary prooTa.
At the ooacluelon of the haariae the Maeter la
directed to prepare and BubnU to this Court
foCTB of flndl.nga of fact and oonolusiona of
^.m, auu ^C.-,;.; ?.'-:l.r^ ""•''"' t" *•»'<» ^f<-Inn.

Oouaael for r- ';''';ive iiurtiuu eb&ll IIETC ton
days after no '; to then by the Haatar of the
filing "f his report and eaid fonnB with tlu
olerk, In whloh to Bubait their otijeotiona.

"Except BB Indloatad by the Tl.ewi trrel.n
oxpreBBed, the axonptions to theKaater'a pro-
poaed flndlnga and oonoluaiona of law and doGrae,
heratofora aubnitted, will be orerruled."

It would apyar from tha foregol.ng opinion and order of

Ithe court that it wa'j not intended to h&va the entire oaae re-

lopened asi ye-argusa &8 oounaal for the plaintiff, Unl.ted Statee
I
lof Amorloa, liae attempfd to do by filing axoaption* to th*

lUaster's report and again briefing the whole o&ae after the tins

Ifor filing exoeptlons hae eacpired and after the oourt h&B tuXly
I
loonBidered the whole o&ae and retarrud it agftin w i.'uo Kuukur

for the aol» purpoae of talclng teBl.inoay on tl>a rightB, if Bny,

of the Slarra Paoiflo Power Ooapany. It teeua olear that tha

oowt Intended only that the partlen ahould have tan day after

th» uastsr had rendered his BUppleaBntal report vl.thtn whloh to

object to Buoh findlnga as had not bean aBtebll.ahei by th* daoi-

alon end opinion baoauee tha court atate»t

"Oouafl for reapeotive pttrtia* •hall have
tandaya after notitr to tbem by the Maater of the
filing of hia report and aald forat with the Clerk
in which to subalt hia obJaottonB.1'

"Bioept an indlaeted by the Tiewa h«rela •x-
M»BB»d, the exeeptionB to the Waiter'• propbscd
ficdl.ngn, oonolUBion» of law aaa deoro h»refeoi'ofu
eubnltted, will ton oirerruleA."
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Notwtthetanding nfaat is the obvlouB Intent of the oourt)

to permit objections to be filed against Bay award made to the

Sierra Paoifia Power company by the Iteeter after taking testinony^

ae directed by the court, the plBlntiff, tlnlted Stttes oT Anerioa|,

haB filed otijaotions and exceptlona wbioli are in affeot a dupli- |

oation and ralteration of the exceptions Bud o'bjoctlona flltt I

ftgainRi, ^hte t.tttplur'y urlfei.iSil pl'oposedl n.ndir.c.s, il.ccx'cc cn5 re- ;

port, ;

All of the onses oited In the brte' filed NoTamber I,

19B5, by the UnitBd Statea haTe been referraa to In tha original ]

brief and aiguuont fUad by tbe plaintl.ff. Tho sami pol.nts have t

been argued in alightly dltfd'ent verbage and, liowevw ffluoh we j

would desire to Incorporats In a brief nt thli; tlnB a oomplete

reatateneat ot the views expreaaed iu OUT formBr lirief, w feel

that It would only be a burden upon the court to be aBlied to

again read cuoh a brief. We fael that what haa ba»H iitBted la

the briaf filad by ua on August £6, 1S33, haa been fully oon-

Bldnrsd by the court and that it oonatltutea a oonplet.a nntwar

to the argument adv&noed in tin briefE filed by the Vnl.ted Statea,

'Us thareforo feel that wa ahould not file an extendad brief at th<

tins lut should tneraly refer the court to tha ot'lBlHBl brl.oTs

In the oBBa anl the tranaoript of the oral arguuent haa at

Carnon City In the yaar 19S3,

Ibs cage of Mnten TB. United Spates, £07 U. 3. 66*,

la the only Supreme Court Aeol.elon whioh thu Unltsd stafa oltea

that tiaara upon the •ubj»ofc of a rourvatlon ol* watar* by iapli-

oation. Inieed, the plaintiff BtBten that It ia the only United

Stttea Supronc Oourt deslilon upon the 8Ul>,)eot. Ttr HlnterB oftaa

ha» tmn worn threadbara In aupport of the areunent of the United

States that it apyUia to a oaae of thl« otiaraote?. HowTor, vt*

nolntea nut, in th* d»f»n(lant,«' brief fllei) Augunt E6, 19SB, on
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pages 16, at eeq., that the Wi.nters oasa was readtly di.Btinguinh-i

able from the oase at bar. We <iuoted from the deoigion wlttan i

by Mr. Juatioe MoKeana whl.oh, at tftg riBk of being oharged wltb '

uaaeoeaaary reiteratlon, we again quote;

"da oaae, &B we view it, turne on the agrea-
aent of May, 1888, rBnultlng in the creation of Tort
Belknap ReBerTatlon. Xa the oonatruotlon of •tiiia
agreeunnt there are oertain elements to be oonal.dered
thet are prominent and sl.gnl.fioaat. Vht fervation
waa B part of a very nuoh larger traot vhioli the
IndiEns had the risht to oooupy nn<> uea, and wuioli
was adequate for the babitB and wants of a nomadio
and unoiviUzed people. It »fas the policy of the
governnsnt, it was the deal.re of the Indl.ans, to
-^n-^c *.v,^p iipMj.^ nxri +^ become * pantorel and

uivi.li^uU t>iiuijle, I; the;' shculi tvcfmf ?"oin, ine
orl.glnal tract would be too extenBlvej but a
mailer traot would be l.nadequate without a ohfto^a
of oonditiona. The landB were urid, and, wUhout
Irrlgit.lon, ware pTaotloally valueleaa. And yet,
it I a oontendad, the meane of Irrigation ware de-
Uberately gi/an up ty the IndlaBB and InUberute-
ly aooapttd by thy government. The lands oadtd
ware, it ie true, alao arl.di Bad eona argument
may bo urg*d, aud ie urged, tbat with theiir oaedlon
tharc was'thc oeealon of the wntera, without whl.oh
they would be v&lu»l»B8, and 'oivl.llzad ooaiaunltlf
oould not be natabUshed thereon.' And thin, it I.B
further oontondel, the InflLm.i knev, and yt Bade
no raeervatlon of the water. W* raalia* tltttt 'there
1c o aonftlc't "•? JffipUantlonB, but that whioh aalceB
for the ratantion of the watere l8 or greatBr foro8
thBn that which maktts ror tbelr oaaBion, xx x x i

"By a rula of intarpMtatlon of agreenente w9.
treatlea with the IndlanB, aabiguitiaB ooowrlne will
be rcaolTed froia tUe Btfcndjiotnt of the Indiana. And
tne rule adould uuri-uiuly lu ,^i.;.llci to 'IstcriBlne
between two Inferenoea, one of whl.oh would aupport
tlie purpoae of the Bgreement anrt the othar lapftir
or dafaat It. On &ooount of lihelr ralationB to the
govaraiaeat, It cannot be euppoaed th&t tho ladiem
wraarrt'to exoluda by fornnl words *v<ry Inferenoe
whlah might miUtatB tga'nat or defaat ttie deolared
purpoae of thenaelTet ana the goTenuiBnt, ev<n it it
aould bo BUppooafi th»t they hnfl the l.ntellleeno* to
foreaee the 'double aenae' whloh Blgtit BOTOB tlir.i be
urged agalnat thnn,"

We aubmlt tbai> tbiia ooun unu uy vi'uul not. Buli os ;5sc

ie, at a»i.i of the opinion of Tune 6, X9S6, agreed with th» AB-

fandantu that the Vflnttra OB»B If readily dlatlneuiehabl* from

th* OBie nt 'bar and we ars aonteat to rsafc upon what the court

h*ld after o*rei'ul aonaiirrction of ulX of th* facts and oiroum-
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atanoen to be the law of this oafie. Tho court Iias, with great j
)

labor and patience nviwd the evidence and It Is apparent from I

the clear and explialt opintoa that a thorough uBderBtan&iBts I

and knowledge or the case la all its detaile WBB In the mind of

the court vhen the opinion was written. Tor that X-OBBOB, m are |

Ipath to burden tho court wlLth rsl.teretionB. Wa do deBlre, j

;;o;';S7sr, t: cns'n'or thct portiou uf tue ui'ier niuu uy t'ue Uai.i.od .

States oonoeraine the conatruotlon of a reservoir at the head of |

Walker Lake Xndlan ReeervBtlon.

On pegs 14 of the brief filed by the go.TBnurnt on

November I, 193E, beglnalae with lino 19, oouncial for t ha TJnl.tcil

Statbs Bay;

"OoagreBB had approprlBted ^10,000 in 11SB
to investigate the CaeeJ.blllty of a reBervoir."

"The appropriation waa mad* after thlB ault
was filed. The raoonmendatlLone of Bngle have
never been approTtd or aofd upon. IR»o Maer-
voir reoommended by SnglB hne nevdr t>a«n built."

While there ia no evidenoe In the reoord to •upport

the foragoing Btatument, we u>eert that oouneel for the goTern"

ment is in error with rnferonoe to the oonatruotlon of & re»e)r-

volr for the Xndlftne ror the reaeon thet a reservoir aotually hac

been oonatruoted on the Indian RaBervetion abov Sobure. Whttther

It la aonetruoted at the preoiee point reoommendtd by Bnela, w

•re cot prepared to aay but the fact remaina that an approprlatlonl

hae been made to oonstruot the reetrvolr and tha impounding daia

tua aotually been conttruoted and the water has bean ttored la the

reeervol.r, whloh faota w aBtuae will not be <ibaU«ng«d by th*

plaintiff.

Taototoally apesklng, the above quotation fron plalnt-

|iff!« brl»f to the cffaot that ona of the reaTTOlr aitea ra-

loonaendta by Bnslo hat not baen utilizad by the aonatruotion of
la oorraot

la w»er'vol.r/n»nrt1>nl««8 tho phyelcnl f«o+. "f +.h'> '•''ns'ructi;;!!
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of the reeervoir at a point a short diatanoe lower on thn stream

oannot be dlaputBd. Wher'aTT the reBsrvolr ba nituated aeeiaB

immaterial eo lonts BB it la oonatruoted and aTaUable for inpound-1

i,n^ w&tur to irrlyattj tub ludiau l&ndu,

We would not feal JUBtined In naklng the foregoing

aeaartion conoernins the oonBtructlon of the reaarToir, exoopt

for the fsot that tho attomeya for the gonrnntnt have opened

•the door by making B denial In tha Iriaf that the Bn<;le reaer-

voir has been oouatruoted,

;;ofcrcr.ce 1c. -'.ado to t&c .'.ebcr site l.n ttie Slonsrcn ,

I
ii Boport In the letter or trBnemlttal with aunaary and reoomrnda- |

tion«, which appaara on pBRe 89 of the BO-eallod "Blongrea
I

[| Report", offered in evidenoe ana referred to In the opinion of |

the aourt. It in eald;

"The neoBBBlty for ntorsge facllltlBa In oon-
n»otion with tht IrrlgRtioa project of th« Wtllcr
Rtvor Indian KBBerwtion, In order to aisura a aaTa
snd iepoaiablo all-aenEon vator oupply for the iBndo,
ban long been rooognlzndi and at vartoua tlnee for
o^-yfoypi yierfi ^ •Aot^'tnc' +->i'k nrf*nftnt InveBtlea+.lotta
an funds and tl.na have been avaHalile, the lueatl.on
has been the subjaot of oonalilax'eble atudy, inoludlng
extenal.m aurveya and field Inveatlgatloaa. Thtet
earlier InvaetlBatloaB, howcvsr, fall.td in th« 4l«-
oovry of s aatleTaotory ntorage aite wl.tbln or near
the reuervation, and moraover acucied to •Bt&blittl It
ttC tt ^ttOl UlbU UU BUyU bUu UAlfclbJ Lfiltbj,' Ull*n t^5 30-
Ballad Wel)«r Sit*, whioh hae BO BBny objeotionablB
feature* io addition to Ita latideiUBte oaoaoity that
It oannot be oonal.derei as fec.Bi.ble."

Apparently, BUbBequent iBveetlgatl.onii have prova the

advlatbUlty of tho ooaBtruotl.on of a dna at «» MB)- tlie Vlebe)?

•Ite beonuBc the lan and riaervolr arc ao-.f aotually exl.ctlns thi.ngi

A more oonplatB d«noriptlon of ttie Wber R«»er?olr Site

ie sontslnad on pBgaB 46 ani tl of the Blongren r»port, fron whiah

I lUott!

!"R>« eit« o?. th.a Aam BTOBoatA In ttr-B»fa*r
report'ERi<B;B8'tbe'TI*Bi? SItt;~iB I5oaltd~B6oui
Bin* inllo abov* Sohuri and two and on«-h»lf miltii
abovat the dt.nraton dan for th« pr»8«nt Irrlgatal

-7.
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area of the projaot In the lower valtoy. This
ilte hftn been tlioroughly investigated and teBted.
The B»ver»l dane propoBed in tlxe Beener report
were 40 feat in height above the river bed,
elevation 4,180 feet, end the nnxinuw Ktorage
of tho reservoir with a WBter aurvu. • t!tT«tlnn
of 4,£1E , wag 9600 acre feet."

On page 8 of the brief filed by the plaintiffi Unltad

St&tea of America, on NovenbBr l, 1936, the followint Btatemant.

eppaars!

"V,;e cannot oonoei.ve of a oivilizti nation
confining a lot of halplass Bterrlng BdVttgeB on a
aun-bnked tract of denert landa without Wft'ter>
"nonpt mr drinKlng nurnosaa, unj.eBa it waa i-uo

purpose of tho United Statee that the WalkT
River Indl.an RBeervation, in the language of
Juilii.e Talljot, should BflrTB nieraly as & at&TTatlon
oaup and burying ground,'1

We anawnrad suoh argumenta la our former brls?,

In the winter ot 1869, when it is olalned tbe r«Bervatlon m8 CTB-

ated for th* Indl.anB, we poi.nted out in the eTldanoe th<\t the

Indians were ootuaUy nt mr with tha ViblteB end that tvs •OB*

two yaarg or noro later battXis were tad l.n whioh maay Kbite UBU

were lcillsd acd so&ljied by the indlana. Uotably ia the buUle i&

wMoh General OraBby, Captain Storey and many other WbUas wera

ki.lX*4 near Pyramid Lake in an expedition against the inAiftna

bcoausc of the r.urCer c; t.'.';" '."hlte mn "t •"IIIIBI«S s+,i»+,ion,

It ia idle to argue that under such oonditionB the govermunt

o&ntenplatad the irrtgefcion of 10,000 aorea of land on the

V&lKer River Inil&n ReBerv&tion for 600 savage Indlani vAo mre

living u-i.on game, fleh and the roots of wtli planta wbioti abounatd

In the ragion nt thnt tlne. 'RIB impUoatioB oontended for thttt'

wm-ur fui.' 10,000 uci-e b ^.r lc,:>i v;c; rcicrvc,; ;;cs '^; ";sl';;cr r;l-;cr

und»^' auoh otroiuiB-taaoaB aa Bxiateil at that tint l.s itapOBBible,

pr.rtloularly In the light of BUbaeiuant danlopmanta itoereby the

ConereaB of the United stafe autliorla«d, pernlttad and anoouragaa

the aettltmeat of ttoaeBteai and dteert lands and asquieaosd In

and declared through Oongreea that the mtasr* of the non-naTlgabla

•B.
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Btreams on the public domain were avallalilB for the deyelopnnt

of such land. The implioatl.one ral.eed by the acts of Ooneref

begl.nnl.ng with 1866 down to the present tiue oertalaly do not

argw in favor or tUc iurlioation eoatended for by the eoTernaBUtj.

The Implication agalnet the reBerTatl-on of vBter when the tract I

of land W&B dallnlted in 1669 is oertaluly far more logical thanj

the inplio&tlon in its fi»vor and In view of the fa...t that no j

treaty la under oonsidera-tion, the confUot of Inplloa'tiona oan- |

not be followed aa was followed in theNtators case, supra.

'..e iiaTC fully covered cuch ca-siKent In cv.r trie? of

jl August B5, 195S, and resyeotfully request the court to re-exaaine|

the brief if the court is to give any oonslderation to a re-argu-1

!! .... ...".... .. .. . . ".!

|t aent of matters presanted by the latest exoeptlonB and brl.efs of |

the goveranent.

Since the Supreme Court of the United states daolded

the oaae of California Oreeou Power Company vs. Beaver Pasaand

Cement Coupany et al, No. 612, reportid ii^ 79 Law Edi 1356, 895

U. S< 142, uuny luestlonB wliioh bad been In doubt with rcferenoe

to the effect of the Act of 1866 and the Seeert Land Aot of 1877

have 'been eat at reet, The defendants always eoatended for the

Ji.u^uA'j^A.'iitiu'tlOti *^r Lut; D</£>i-ilL Laua ACt. VruioU V<yb n.lio.lly auuOUuceu

by the Supreme Court in the laet nientioned oaBe, rortunately,

•the court h&d the benefit of this decision at the tlne the oplnioil

in the oaae at bar was rendered and we reBpecttully subni'fc -that

the eonoluBlong of thle court on the polatB In qunetlon were
1

oorreotly decided. Xt is inpoBslblo to reoonoile •the dooislon

or ttie bugreue UOUIT, or me uuiiea ufc&i.eB iu uall.rornia uregon

Power Company vs. Beaver rortland Oement Company, supra, with tha

olain ttiot the Unit»d Sftoa Inplitdly reaerved mter lor tha

Iniiaa Reeervation. The Barloua ooncaquenotB that aoula result

from the actual taking of euoh watar from the VMte aettlerB, who
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have bcneficially used It and who have built up ol.tl»B, townn

and eohoole and aewloped tbo valley to Its prBBent etate of

oultivatlon, are beyond oont&aplafcion.

he therefore reBpeotfully sulmit that ttis oonolyalonB

reached by the court In the opinion ot Juaa 6, 1935, are oorreot

and suL>ulfi otaad as against th? nnl+.ed Stitttea of Aia»rl.oa.

Dated: jBUUary 8, 1936.

/

Wvys^y^ot^my,

^fZ&^^^n

I

A^iorriey forV^albar River Irylgatl.
Eistrlct and Certain other Bbfenda

Lon
ifendanta.

Servioe of the foreeoiDg Menuandun, tiy copy,
Is hereby adaUted this /OV{Has of ilanuary,
1938.

Spa dial MaBter,

Attorney fqr Plnlntlir.
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